
 
 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 

 
Before Administrative Judges: 
Thomas S. Moore, Chairman 

Paul S. Ryerson 
Richard E. Wardwell 

 
__________________________________________ 
       )    
In the Matter of      ) Docket No. 63-001 
       )  
U.S. DEPARTMENT OF ENERGY   ) ASLBP No. 09-892-HLW-CAB04 
       )  
(High-Level Waste Repository)   ) February 1, 2010 
__________________________________________) 
 
 

U.S. DEPARTMENT OF ENERGY’S MOTION TO 
STAY THE PROCEEDING 

 
 

Today, the President announced the Administration’s budget for fiscal year 2011.  In that 

budget, the President directed that the Department of Energy “discontinue its application to the 

U.S. Nuclear Regulatory Commission for a license to construct a high-level waste geologic 

repository at Yucca Mountain in 2010 . . . .”  Budget of the U.S. Government, Fiscal Year 2011, 

Appendix at 437 (available at http://www.whitehouse.gov/omb/budget/fy2011/assets/doe.pdf); 

see id., Terminations, Reductions, and Savings at 62 (available at http://www.whitehouse.gov/ 

omb/budget/fy2011/assets/trs.pdf) (Attached).  Moreover, the budget specifies that “all funding 

for development of the Yucca Mountain facility will be eliminated” for fiscal year 2011.  Id. 

In accord with these determinations, DOE has advised the undersigned counsel that DOE 

intends to withdraw the pending application with prejudice and to submit a separate Motion, 

pursuant to 10 C.F.R. § 2.107(a), within the next 30 days, to determine the terms and conditions, 
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if any, of that withdrawal.   To avoid the unnecessary expenditure of resources by the Board, the 

NRC Staff, and all other parties to this proceeding, DOE hereby requests that the Board stay 

proceedings (with one exception discussed below) in this matter through the disposition by the 

Board of any DOE motion under Section 2.107 filed within the next 30-days.  See Duke Energy 

Corp. (Catawba Nuclear Station, Units 1 and 2), unpublished Commission Order (Jan. 30, 2004) 

and Yankee Atomic Elec. Co. (Yankee Nuclear Power Station), 1966 WL 627, 640 (N.R.C.) (Oct. 

2, 1996) (Commission granting “housekeeping” stay to accommodate time for future Staff filings 

and parties’ responsive filings); see generally Nat'l  Audubon Soc'y, Inc. v. Watt, 678 F.2d 299, 

307 (D.C. Cir.  1982) (discussing parties’ agreement “to a stay of the proceedings ‘to conserve 

judicial resources’ . . . [T]he need for a stay was premised, in large part, on a new policy toward 

federal water projects adopted by an incoming Administration”). 

 The one exception that DOE proposes to this stay of proceedings would apply to DOE’s 

submission addressing the Board’s questions at the January 27, 2010 Case Management 

Conference, as well as the other parties’ written responses to that filing.  DOE intends to adhere 

to its commitment to make that filing.  That document, and other parties’ responses, may provide 

information relevant to the winding up of this proceeding.1    

Finally, DOE notes that Answers to this Motion are due in 10 days, but depositions are 

scheduled to begin approximately two weeks from today, and the electronic indexes associated 

with derivative discovery for those depositions under 10 C.F.R. § 2.1019 are due next week.  In 

order to preserve the resources of the parties, DOE requests that the Board issue as soon as 

possible an interim Order suspending discovery pending its resolution of this Motion. 

                                                 
1 In accordance with this Board’s Order of December 22, 2009, that parties “not [] take any actions at this time that 
would prevent or hinder their ability to archive LSN documentary material in a readily accessible format,” DOE will 
preserve and maintain its LSN collection pending further instruction. 
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DOE counsel has made a sincere attempt to confer with counsel for the other parties prior 

to filing this Motion, per 10 C.F.R. § 2.323(b), including holding a telephone conference to 

which counsel for each party was invited.  As a result of that consultation, the following parties 

concur with this Motion:  State of Nevada, State of California, Nuclear Energy Institute, Clark 

County, Nye County, Inyo County, and Eureka County. 

The following parties take no position as of the time of this filing:  the NRC Staff, JTS, 

NCAC, and the “Four Counties” (i.e., Nevada Counties of Mineral, Lander, Churchill, and 

Esmeralda). 

White Pine County opposes the Motion.   

. 

 

 Respectfully submitted, 

 Signed (electronically) by Donald J. Silverman  
 Donald J. Silverman 
 Alex S. Polonsky     
 Counsel for the U.S. Department of Energy 
 Morgan, Lewis & Bockius LLP 
 1111 Pennsylvania Avenue, N.W. 
 Washington, DC 20004 
 
 Scott Blake Harris 
 Sean Lev 
 James Bennett McRae 
  
 U.S. Department of Energy 
 Office of the General Counsel 
 1000 Independence Avenue, SW 
 Washington, DC 20585 
 
 
Dated in Washington, DC 
this 1st day of February 
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CERTIFICATE OF SERVICE 
 

I hereby certify that copies of the “U.S. DEPARTMENT OF ENERGY‘S MOTION TO STAY 
THE PROCEEDING” have been served on the following persons on this 1st day of February 2010 
through the Nuclear Regulatory Commission’s Electronic Information Exchange. 
 

CAB 04 
Atomic Safety and Licensing Board Panel 

Thomas S. Moore, Chair 
E-mail: tsm2@nrc.gov  

Paul S. Ryerson 
E-mail: psr1@nrc.gov  
Richard E. Wardwell 
E-mail: rew@nrc.gov 

 

 
Parties Served E-mail Addresses 
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Andersen, Robert M. robert.andersen@akerman.com 
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Baughman, Mike  bigboff@aol.com  
Bauser, Michael A. mab@nei.org  
Belete, Elene  ebelete@jsslaw.com 
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Berkey, Curtis curtis.berkey@abwwlaw.com  
Beutel, Theodore tbeutel@eurekanv.org 
Bollwerk III, G. Paul gpb@nrc.gov 
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Bupp, Margaret mjb5@nrc.gov 
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Frishman, Steve steve.frishman@gmail.com  
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Niegemann, Brian bniegemann@ndnlaw.com 
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Pak, Christina Christina.Pak@hq.doe.gov 
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Peterson, William paengineer@juno.com  
Pitchford, Loreen, LSN Coordinator lpitchford@comcast.net 
Pitts, Jason jayson@idtservices.com 
Poland, Douglas M. dpoland@gklaw.com 
Putzu, Frank frank.putzu@navy.mil  
Renfro, Hanna hrenfro@gklaw.com 
Repka,  David A. drepka@winston.com 
Rhoan, Robert rrhoan@ndnlaw.com 
Robbins, Alan  arobbins@jsslaw.com  
Roby, Debra droby@jsslaw.com 
Rosenthal, Alan S. rsnthl@nrc.gov; axr@nrc.gov   
Rotman, Matthew matthew.rotman@nrc.gov 
Ryan, Tom Tom.Ryan@nrc.gov 
Ryerson, Paul S. psr1@nrc.gov  
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Shebelskie, Michael R. mshebelskie@hunton.com  
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Wardwell, Richard E. rew@nrc.gov 
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 Signed (electronically) by Donald J. Silverman 
 Donald J. Silverman 
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